several claimants or the titles on which their claims depend do not have a common. origin or are not identical but are adverse to and independent of one another, or that the plaintiff avers that he is not liable in whole or in part to any or all of the claimants. A defendant exposed to similar liability may obtain such interpleader by way of cross-claim or counterclaim. The provisions of this rule supplement and do not in any way limit the joinder of parties permitted in Rule 20.6 "(2) The remedy herein provided is in addition to and in no way supersedes or limits the remedy provided by Section 24 (26) of the Judicial Code, as amended [the Interpleader Act of 19361.
Action under that section shall be conducted in accordance with these rules." ' 7 Rule 65 on Injunctions makes several important regulations as to notice, bond, form, etc., which might easily hamper relief under the Interpleader Act of 1936 if they were not expressly rendered inapplicable thereto. Consequently subdivision (e) of this rule specifies that it does not modify the provisions of the Interpleader Act of 1936 "relating to preliminary injunctions in actions of interpleader or in the nature of interpleader."s It will be observed that Rule 22 embraces both interpleader under the general diversity powers of the United States courts and interpleader under the Act of 1936. The rule will probably find its greatest usefulness in proceedings outside the statute. So far as proceedings within the statute are concerned, the provisions of the rule substantially repeat the statutory clauses abolishing privity and identity and permitting defensive int~rpleader. However, the rule makes one important liberalization of relief under the Act of 1936; it allows relief when the stakeholder is interested in the controversy by disputing his liability. Judicial applications of the rule have been few as yet' and its main result to date 6. Rule 20 relates to permissive joinder of plaintiffs and defendants when the right to relief or liability is asserted jointly, severally or in the alternative.
7. The Note of the Advisory Committee to Rule 22 says: "The first paragraph provides for interpleader relief along the newer and more liberal lines of joinder in the alternative. It avoids the confusion and restrictions that developed around actions of strict interpleader and actions in the nature of interpleader. . . . It does not change the rules on service of process, jurisdiction, and venue, as established by judicial decision. The second paragraph allows an action to be brought under the recent interpleader statute when applicable. By this paragraph all remedies under the statute are continued, but the manner of obtaining them is in accordance with these rules." The Note adds that the rule substantially continues such statutory provisions as those providing for interpleader under the Uniform Bills of Lading Act and by the United States as to veterans' contracts of insurance.
8. The Note of the Advisory Committee says that words in the quoted phrase are "words of description and not of limitation." 9. Rule 22 has been twice applied. Century Ins. Co. v. First Nat. Bank, 102 F. (2d) 726 (C. C. A. 5th, 1939) (not under Interpleader Acts); Standard Surety & Casualty [Vol, 49:377 has been to encourage the district courts to take a friendly attitude toward interpleader.
NEw TYPES OF STAKEHOLDERS The most important provision of the Act of 1936 allowed interpleader to be brought "by any person, firm, corporation, association, or society," whereas the 1926 Act benefited only insurance, casualty or surety companies. It was hoped that the new law would be helpful to railroads, warehouses, banks (especially savings banks) and oil companies, which are all likely to be vexed by conflicting claims made by citizens of different states. So far, however, nearly all the suits under the present statute have been brought by life insurance companies, and very little advantage has been taken of it by new kinds of businesses. Perhaps this is because railroads, warehouses and banks need help much less than insurance companies, but it is also possible that they have not yet fully realized the opportunity offered them. At all events, the remedy is there, ready for them to use it when needed.
Already new types of stakeholders have appeared in three or four cases. In the important Treinies case discussed hereafter, a mining corporation was able to adjust conflicting claims to the ownership of a block of stock." a Thus it is clear that the Act does what was expected of it in a recent article by a member of the New York Bar on The Transfer Agent's Dilemma: Conflicting Claims to Shares of Stock.
An express company obtained relief in an interesting situation. 2 A group of promoters was running a fraudulent scheme to recover the estate of Sir Francis Drake, which they asserted to be unclaimed in England, and had obtained much money in small sums from deluded participants in the venture. When the Federal Government prosecuted the leader, Hartzell, part of the victims' donations, which had been forwarded in packages by collectors to three alleged lieutenants of Hartzell, were in transit in the hands of an express company incorporated in Delaware. The company retained possession of the packages, which it opened and found to contain $24,000. After Hartzell's conviction, a victim residing in Ohio began a federal class suit against the express company on behalf of himself and all others similarly situated, to establish rights to the $24,000. Six other claimants were later given leave to join in the suit. Then the internal revenue collector for northern Illinois asserted a claim and lien on the fund because of Hartzell's unpaid income tax of $140.000. Other victims who had not contributed to this fund sought to recoup Co. v. Baker, 105 F. (2d) their losses therefrom. The three consignees also claimed the money, asserting that they were not acting for Hartzell. The company was allowed to file a counterclaim in the nature of a bill of interpleader, so as to bring into the class suit the internal revenue collector, the new group of victims and the consignees. The court said that the difficult question whether the victims' claims could be combined to present the jurisdictional amount of $3,000 for the class suit did not affect the company's right to interplead. It was enough under the 1936 Act that the fund in the stakeholder's possession exceeded $500, so long as the other statutory requirements were fulfilled. The court considered that the right to relief under the 1936 Act was absolute when the jurisdictional facts were established; but even if relief was discretionary, the case here warranted a favorable exercise of the court's discretion.
In The Pan Two, though not an interpleader suit, a novel use for interpleader was proposed. 8 The Jones Act gives an action for the wrongful death of a seaman in the course of employment to "the personal representative," without saying whether he is to be appointed at the domicile or at the place of suit or elsewhere. 14 A libel in admiralty under this statute was held properly brought in the Maryland district by an administrator appointed in Ohio, apparently the seaman's domicile. The defendant unsuccessfully argued that the administrator could not sue extra-territorially. Judge Chesnut admitted the possibility that two administrators appointed in different states on behalf of different sets of relatives might sue in different districts; each court might determine its plaintiff to be the personal representative; then if each plaintiff recovered judgment, the defendant might have to pay twice. To meet this difficulty, Judge Chesnut suggested that if the two courts reached divergent conclusions as to who were the real beneficiaries, a double payment could possibly be avoided by prompt resort to the Interpleader Act of 1936. Such an interpleader, according to another recent case, 15 could not be obtained in admiralty, for an admiralty court has very few equity powers; but that case lends support to the position that the United States district court which was entertaining the proposed interpleader action could enjoin pending admiralty suits.
Another new situation where interpleader is badly needed is presented when the domicile of a decedent is disputed and his estate is threatened with death taxes in two states. The Supreme Court denied such relief 14. 38 STAT. 1185 STAT. (1920 , 46 U. S. C. § 688 (1934 The Massachusetts officials readily acquiesced in the use of the simple and convenient procedure of the statute to settle these vexatious disputes over domicile, and Mr. Ronan, the Assistant Attorney General of the Commonwealth, argued orally in the Supreme Court in favor of interpleader. But the California tax officials objected to a contest so far from home. They appeared specially to question the jurisdiction of the district court, on the ground that the executor was not really suing them but was seeking to interplead the sovereign state of California in violation of the Eleventh Amendment. This contention was rejected by the district court, but accepted by the circuit court of appeals, Judge Morton dissenting, and by a unanimous opinion of the Supreme Court, written by Mr. Justice Stone. This decision cannot be adequately examined except as part of a long series of cases on double taxation. Such a discussion would carry us far away from interpleader and might easily require a whole article to itself. Furthermore, the decision has been widely discussed elsewhere.' Consequently, only a few observations will be ventured here.
In the first place, there are two kinds of double taxation. In one kind, the same property or person is taxed in two states on two different theories. Thus X taxes A's income because he lives in X, and Y taxes it because he earns it in Y; or X taxes stock as the home of the decedent and Y taxes it as the place of incorporation. In the other kind of double 16. 302 U. S. 292 (1937) , aff'g, 89 F. (2d) 59 (C. C. A. 1st, 1937), ,hich rcv 'd, Worcester County Trust Co. v. Long, 14 F. Supp 754 (D. Mass. 1936) . After the district court decision, certiorari was denied, 299 U. S. 567 (1936) ; but it was granted after the circuit court of appeals had denied relief. 301 U. S. 678 (1937) . Chafee (1936) It is rather surprising that almost all the attacks on double taxation in the Supreme Court have been directed against the first kind,' because the second kind seems much more unjust. There is some sense if one tax is based on ability and another on protection, just as there was sonic sense in the old English system of plural voting where the citizen could help choose officials wherever he owned property subject to their control. But it is highly unfair for both state governments to tell the taxpayer, "You have to pay only one tax," and then make him pay twice. 9 The injustice of the situation is clearly brought out by the fact that the courts of each state regard the other state as acting unlawfully, 20 and yet neither state gives the taxpayer any remedy.
See
Next, the possible reasons for federal relief can be briefly considered. In the first kind of double taxation, the statute in one state may be attacked on the ground that its theory of taxation violates some provision of the United States Constitution, usually the Fourteenth Amendment. Interpleader does not seem an appropriate remedy here. Mutual exclusiveness is usually absent, for the validity of the tax in one state does not necessarily mean that the tax in the other state is invalid. And the taxpayer can contest one of the tax statutes without having to bring in the officials of the other state.
But when we are concerned with the second type of double taxation, as in the Worcester County Trust Company case, the remedial possibilities are quite different. Here the objection is not to the theory of 18. The only exception noted besides the Worcester County Trust Co. case itself is City Bank Farmers Trust Co. v. Schnader, 291 U. S. 24 (1934 ), 293 U. S. 112 (1934 . Here the law of both states agreed that a death tax on chattels could be imposed only at their permanent situation, and the issue was where that place was. But it took an earlier double taxation case of the first class to force this single rule of law upon these two states. Frick v. Pennsylvania, 268 U. S. 473 (1925) .
19. The distinction between these two kinds of double taxation resembles that between two kinds of double jeopardy. An analogy to the second type is presented by the attempt to punish a man twice for the same crime, which is constitutionally forbidden. Yet (as in the first type of double taxation) he *can be punished. twice or more for the same act on different theories. For example, in prohibition days, the single act of selling liquor in a padlocked saloon might lead to several prison sentences,-for a federal crime, a state crime, contempt of a federal injunction and contempt of a state injunction.
20. Thus in the Dorrance controversy, the New Jersey courts regarded the Pennsylvania tax unwillingly paid by the estate as illegal and refused to make it an allowable deduction in computing the net value of the estate. Chafee (1936) 
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the taxes, but to their doubleness. The activities of one state government seem fair enough when viewed in isolation. It is only when the activities of the two governments are combined, that the injustice becomes obvious. It is like the union of the two ingredients of a Seidlitz powder. Neither state statute can be attacked under the Fourteenth Amendment, for the tax theory common to both statutes is admittedly reasonable. The attack must be directed at the doubleness, due to the absence of any state machinery for confining the taxpayer to the single tax contemplated by the law of both states.
The vital purpose here is to get all the parties into one court with the necessary powers to settle the controversy in that one court. Issues of unconstitutionality are secondary and merely a means to accomplish this purpose of a binding adjudication. Clearly this one court must he a United States court, since no state court possesses nationwide process. Federal jurisdiction may conceivably be obtained 1y the contention that the doubleness of the tax is so unreasonable as to violate the Fourteenth Amendment. However, if the parties can get into one court in some other way, then the main issue to be decided is not a question of unconstitutionality, but a clear-cut issue of fact under the state law of both states-where is the domicile? This issue seems as appropriate for determination in the second stage of a federal interpleader suit as many other non-constitutional questions of fact which are constantly decided under the Act of 1936, e.g.. whether an attempted change of the beneficiary in a life insurance policy was effectively carried out.
This non-constitutional issue may conceivably be brought before a United States court in either two ways: (1) injunction suit or other equity suit was permitted against a state official who was threatening action alleged to violate the Fourteenth Amendment. This contention was rejected by the Supreme Court. It is difficult to determine the proper limits to the doctrine of Ez parte Young, because that doctrine is built around a paradox. The suit is said not to be against the state because the acts sought to be enjoined are threatened by a private person; and yet the Fourteenth Amendment cannot be invoked unless the plaintiff is deprived of his liberty or property by a state. For example, negroes could not obtain its protection when they were persecuted in Reconstruction days by the Ku Klux Klan. In short, when the doctrine of Ex parte Young is employed, the threatened official action is state action for purposes of the Fourteenth Amendment, and not state action for purposes of the Eleventh Amendment. I have never seen a satisfactory solution of this paradox. 23 When a doctrine is illogical, it is naturally hard to determine its logical limits. The best explanation of the doctrine of Ex parte Young seems to me this: the immunity given to state officials by the Eleventh Amendment should not be greater than that possessed by federal officials under the general principles of sovereign immunity. In spite of this amendment, it is necessary to permit federal suits against state officials in order to prevent serious wrongs in violation of other parts of the Constitution, particularly the Fourteenth Amendment. Suits against officials may be the only way to make the Fourteenth Amendment effective under the circumstances. The solution then becomes practical rather than logical. Is the wrong so serious and the emergency so urgent that the United States district court should be permitted to block the normal operation of state machinery? Thus a problem under the Eleventh Amendment imposes on the federal courts the duty of weighing the seriousness of the wrong against the undesirability of interference with proceedings by state officials.
Hence the decision of the Supreme Court in the Worcester County Trust Company case that the Eleventh Amendment barred interpleader may rest on either of two grounds: (1) if the estate were ultimately subjected to taxation in both states, the Fourteenth Amendment would not be violated; (2) although actual collection of the two taxes would violate the Fourteenth Amendment, the mere present possibility of such double taxation in the steps thus far taken by the tax officials in submitting the issues to their respective state courts did not constitute such a serious wrong as to warrant the United States in stopping the officials now. On this second view, the decision can be classed with the Supreme Court cases denying an injunction against an alleged unconstitutional statute on the ground that the suit is premature. 2 The decision would then mean that this sort of double taxation may be unconstitutional, but that interpleader is not the proper remedy. There is language in the opinion to support both explanations, and the final choice between them must await further cases.
Finally, some procedural objections to relief deserve attention. These were raised by the California officials, but expressly left undecided by the Court. In some respects the proceeding differed from ordinary interpleader. (1) The res had not been paid into court. This was obviously impossible, because the amount of the tax had not been officially computed in either Massachusetts or California. However, the executor was ready to comply with the alternative requirement of the statute and file a bond for the payment of the tax in whichever state was decided to be the decedent's domicile. (2) Still another difficulty arose. In the ordinary interpleader, the stakeholder is discharged on making the deposit or filing the bond. But here, as counsel for the California officials pointed out, the district court would merely determine whether the executor was liable to be taxed in California or Massachusetts and then leave him to go back to the courts and officials of that state to get his discharge. "This," he said, "is not interpleader in its wildest dreams." ' ± To me the important point is that the execptor, after protecting both sides by the bond, stands completely aside from the controversy as to domicile. The estate would naturally prefer the domicile wherever the taxes were lower, but the executor would make no effort to secure such a determination. The proposed procedure finds analogies in other interpleader situations where the stakeholder takes no part in the second stage, but may later be called upon to settle questions between the winning claimant and himself."' (3) One more objection is that the injunction which is ordinarily issued against the claimants in interpleader cannot be so effective as usual. For example, it would run in terms only against the existing California officials, and if these were replaced by others, those successors would not be bound by the injunction and therefore would not be in contempt if they pressed the California tax proceedings. Still, this difficulty could be easily overcome by a supplemental injunction against the successors, who could be substituted as parties to the suit. - In a nation with a unified government, the situation in which estates of decedents are here left remediless would be impossible. Either only one agency would impose death taxes; or else a single court of review would determine domicile as between two local taxing agencies. It is our federal system which creates the possibility of double taxation. Somewhere within that federal system we should be able to find remedies for the frictions which that system creates. The framers of the Constitution took pains to adjust many such frictions, for instance, by the provisions for interstate free trade, for the surrender of fugitive slaves, for the rendition of fugitives from justice; and they set tip the United States courts to handle justiciable disputes which cut across state lines. The Interpleader Act of 1936 provided machinery which could have given a remedy for interstate disputes over domicile. Hence, it is disappointing that the Supreme Court felt unable to oyercome the obstacles to its use. As Judge Morton said in his dissenting opinion below:
"Considering the recognized defect in our system of taxation which this statute is designed to cure, the example of shocking injustice to which it has led in the Dorrance case, which is a reproach to our law, and the constant threat of similar injustice in all cases in which there is a dispute as to domicile, I think this statute should receive a liberal interpretation, and that, on points which are at best rather technical and procedural in character, doubt should be resolved in favor of jurisdiction under this statute, which appears to be the only practicable method of remedying the evil. ' Both the bill and the majority opinion of Mr. Justice Stone stated the suit to be a bill in the nature of interpleader, and the opinion contains a valuable statement about such bills and strict bills of interpleaderY-The necessary independent equitable ground of relief which distinguished this case from a strict bill was evidently the presence of a fund, which would be exhausted if all the claims were enforced. The Court nowhere discussed the odd feature, that interpleader here was not sought by the stakeholder as is usual. Although Chief Justice Doe of New Hampshire allowed a strict bill of interpleader to be initiated by' the claimant, and this sensible practice is permitted in the corresponding Scotch action of multiplejoinder, the weight of authority denies the claimant this relief.3 31. See pp. 384-38 5 supra.
32. 306 U. S. 398, 406-407 (1939 The case at bar might conceivably be differentiated as a bill in the nature of interpleader, although the cases of such a bill cited by Mr. Justice Stone were all filed by the stakeholders. Of course, the executor and next of kin could not have filed this bill in view of Worcester County Trust Company v. Riley, so that some state had to initiate the proceedings in order to get a determination in which all parties could be present.
To the argument that interpleader did not lie because the usual injunction against the claimants could not properly be granted here against sovereign states, Mr. Justice Stone made the interesting reply that a declaration of the rights of the claimants may suffice to end the controversy, without an injunction:
"While courts of equity in such suits may and frequently do give incidental relief by injunction to secure the full benefits of the adjudication and to terminate the litigation in a single suit, they are not bound to do so and their adjudication of the conflicting claims is not any the less effective as res judicata because not supplemented by injunction. We do not doubt that when the equity powers of the Court have been invoked it has power in its discretion to give such incidental relief by way of injunction as will make its determination the effective means of avoiding risk of loss to any of the parties by reason of the asserted multiple tax liability. But the plenary effect of its decision as res judicata, and considerations of convenience in the levying of the tax by the usual state procedure, make it unnecessary and undesirable that the Court should proceed beyond adjudication. The fact that the Court, for reasons of policy or convenience, does not exercise the power which it possesses and which has been traditionally exercised in like cases between private suitors does not deprive the suit of its character as a case or controversy cognizable by the Court in an original suit." 384 The dissenting opinion of Mr. Justice Frankfurter, in which Mr. Justice Black concurred, thought that the original jurisdiction of the Court should not be exercised to apply the doctrine of "one man, one domicile" when this doctrine was so inappropriate to the facts. (We suggest the possibility of a doctrine of fractional domiciles for migratory millionaires; each state might get a percentage of an annual tax or of a death tax, proportioned to the fraction of a year he resided therein.) Mr. Justice Frankfurter also thought that the possibility of exhaustion of the'estate was too slight to serve as the chief basis of Bastian Co., 162 App. Div. 603, 147 N. Y. Supp. 998 (1914) jurisdiction, especially as the master had now found that Texas was not entitled to any tax and so could lose nothing. He continued: "To extend the neat procedural device of interpleader to such a situation is another illustration of transferring a remedy from one legal environment to circumstances qualitatively different. To settle the interests of different claimants to a single res where these interests turn on narrow and relatively few facts and where conflicting claims cannot have equal validity in experience, is one thing; it is a wholly different thing to bring into court in a single suit all states which even remotely might assert domiciliary claims against a decedent and where one state court might with as much reason as another find domicile within its state."
35
In the latest Supreme Court case on double taxation, Massachusetts v. Missouri 3 6 decided on November 6, 1939, the same method of getting before the Court proved unsuccessful, because there was no possibility of exhaustion of the estate. In this case there was no dispute as to the decedent's domicile. Madge Barney Blake undoubtedly lived in Massachusetts. But she had placed the bulk of her property in the hands of Missouri trustees under an inter viz'os trust, and Missouri was stated to be intending to impose an inheritance tax on this trust estate. The bill of complaint filed by Massachusetts claimed the sole right to tax this property under the reciprocity statutes of both states. The decedent's estate in Massachusetts was so small that it would be exhausted by costs and federal taxes, and hence the Massachusetts tax would have to be paid out of the Missouri trust estate, if paid at all. So Massachusetts sought to sue Missouri and the Missouri trustees in the Supreme Court under its original jurisdiction, alleging that Massachusetts otherwise had no adequate remedy, and praying the Court to adjudge which state had jurisdiction to impose inheritance taxes on the trust estate. (Of course, the Interpleader Act was not involved.) Leave to file the bill was denied by a unanimous Court in an opinion of the Chief Justice. The case is important in many ways, but only its interpleader aspects will be discussed here.
The issues here involved the validity of the taxation theories of the two states. Hence the case belongs to the first type of double taxation set forth above," 7 The nature of the issues in the case at bar made interpleader inappropriate:
"It is not shown that the tax claims of the two States are mutually exclusive. On the contrary, the validity of each claim is wholly independent of that of the other and, in the light of our recent decisions, may constitutionally be pressed by each State without conflict in point of fact or law with the decision of the other.","
There was no danger of depletion of a fund as in Te.vas i. Florida, for the Missouri property was amply sufficient to pay both taxes. And the Chief Justice intimated that Massachusetts had an adequate remedy to collect its tax by suing the trustees in a Missouri state court, or perhaps in a United States court in Missouri. Hence, since Massachusetts ran no risk of losing any revenue in the event of double taxation, the Commonwealth was suffering no wrong and there was no justiciable controversy between the two states.
Some humble doubts may be ventured about the proposition that a state has no "interest" in getting the proper place for inheritance taxes determined, except when double taxation will make the state lose sonie money. Shall we say that a state is only a money-making enterprise, "nothing better than a partnership agreement in a trade of pepper or coffee, calico or tobacco, or some other such low concern"?4 A state is a government and not a corporation for profit, and one of its greatest functions is to do justice. It is interested not only in taxing, but in taxing justly. Only thus can loyalty of citizens be preserved. Even on a sordid basis, fairness in taxation prevents the resentment of taxpayers which eventually leads to evasion and a loss of revenues. So when a state finds itself in danger of imposing an unfair tax because of the difficulty of protecting the taxpayer from a double burden, and aslfs help from a court which can solve the dilemma by an adjudication binding all parties, surely it presents no frivolous case. The "interest" of a state in suing should not be limited to pecuniary interests alone.
41
When Massachusetts and Missouri both sought to have the proper place of taxation determined in order to avoid unfairness, they presented an issue of justice worthy of decision by some court. But to say that such controversies between states should always be determined by the United States Supreme Court is another matter. That Court has some- against Idaho and Washington claimants, to determine the ownership to 15,299 shares of its stock and to dividends thereon. The disputed stock was half of a block formerly owned by Mrs. Pelkes, who died in 1922. Her will left three-quarters of her property to her second husband, a resident of Washington, and one-quarter to a daughter by a former marriage, Mrs. Mason, who lived in Idaho. However, the widower and his stepdaughter, who were then on good terms, made an agreement to take equally in accordance with the orally expressed wishes of the dead woman; and the bulk of her property was distributed under this agreement and not under the will. The Sunshine stock was then considered to be valueless, so that no clear-cut division was made, and a certificate for the whole block was left in the name of Mr. Pelkes. Subsequently, the mine became a bonanza producer of silver, and Mrs. Mason claimed that she held half the stock under a constructive trust created by the agreement. By the time the Supreme Court had established her claim, the 15,299 shares in dispute were worth over $150,000, and they have sold for much more than that during the litigation. In 1933, Mr. Pelkes assigned the disputed shares to Miss Treinies, also a citizen of Washington, who, as he asserted, had promised to support him in his old age. Then began a long series of suits, in which the daughter claimed half the shares, while her stepfather and Miss Treinies claimed them all. (1) In 1935 a Washington state court in probate proceedings, in which Mrs. Mason had appeared, upheld Pelkes' ownership in full. 4 " (2) In 1936, in a proceeding where all three claimants and the mining company were parties and which was begun before the Washington probate suit, the Idaho Supreme Court held that the Washington judgment was void for lack of jurisdiction over the subject-matter, and awarded the disputed 15,299 shares to Mrs. Mason. 4 " A final decree to that effect was then entered by the lower state court. Each claimant thus had a judgment on his home grounds. (3) The mining company, faced with these inconsistent judgments and a new Washington state suit to have the Idaho decree declared void for lack of jurisdiction, 47 decided it had to do something to protect itself. Treinies against Mrs. Mason and the mining company to quiet title to all the stock. Further proceedings in this suit were enjoined in the federal interpleader.
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was not pleaded or discussed in either court below, but the Supreme Court raised it on its own motion. Jurisdiction in spite of the partial cocitizenship may conceivably be sustained on either of two grounds.
First, the broad ground is tenable, that complete diversity of citizenship is not required by Article III, Section 2 of the Constitution: "The Citizens of different States." This clause may be satisfied when there is a genuine controversy between two claimants who reside in different states, even though the litigation also involves another controversy betAveen the stakeholder and the cocitizen claimant. Although in many cases not involving interpleader the Supreme Court has denied jurisdiction unless all the parties on one side live in different states from all those on the other side, 4 the Court drew this requirement of complete diversity of citizenship from the language of the statutes, and not from the Constitution. These cases merely held that Congress had not as yet permitted federal suits where there was partial cocitizenship. They did not hold that Congress could not constitutionally permit such suits if it wished, for example, by the Interpleader Acts.
The objection may be urged that the wording of the statutes under which the Supreme Court has required complete diversity of citizenship is exactly the same as the wording of Article III, Section 2 of the Constitution. If these words in the statute demand complete diversity of citizenship, do not they also demand it when they occur in the Constitution? The best reply to this objection is, that constitutional language may properly be given a wider interpretation than statutory language. Since the Constitution has a broader purpose than a statute and is intended to last for a much longer time, its wording should possess a flexibility which is not needed in a statute. Such is the view of Mr. Justice Holmes:
"But it is not necessarily true that income means the same thing in. the Constitution and the act. A word is not a crystal, transparent and unchanged, it is the skin of a living thought and may vary greafly in color and content according to the circumstances and the time in which it is used." 
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An additional argument for the position that partial cocitizenship is permitted by the Constitution is found in the fact that the Supreme Court has frequently sanctioned it in federal litigation under the judge-made doctrines of separable controversy" 0 and the ancillary jurisdiction." If in these complex cases where one suit includes several controversies and where justice and convenience require that the presence of two parties from the same state in one of the controversies shall not prevent the settlement of the entire litigation, the United States courts are enabled to go ahead through judicial law-making, why can they not also receive the same power to promote convenience and justice in interpleader cases from Congressional legislation? Partial cocitizenship ought to be just as constitutional under a statute as under a doctrine declared by a court.
Second, a narrow ground for jurisdiction in strict interpleader, despite cocitizenship between stakeholder and one claimant, is, that the only real controversy is that between the claimants, which is fought out in the second stage after the stakeholder has dropped out. Since the stakeholder admits liability to one claimant or other, he may be regarded as a nominal party to the litigation, and it does not matter where he lives.
In the Treinies case, jurisdiction was squarely placed by Mr. Justice Reed on this narrow ground. He expressly refused to decide whether partial cocitizenship in an actual controversy was constitutionally permitted: "Without ruling as to possible limitations of the constitutional grant, it is held by this Court that the statutory language of the respective judiciary acts forbids suits in the federal courts unless all the parties on one side are of citizenship diverse to those on the other side. For the determination of the validity of the Interpleader Act we need not decide whether the words of the Constitution, 'Controversies . . . between citizens of different States,' have a different meaning from that given by judicial construction to similar words in the Judiciary Act." 52 Having thus left the broad question open, he went ahead to state the narrow ground, which is appropriate to a strict bill of interpfeader:
"Even though the constitutional language limits the judicial power to controversies wholly between citizens of different states, that requirement is satisfied here. ferent parts of the same act and of course words may be used in a statute in a different sense from that in which they are used in the Constitution."
See also Rugg, C. J., in Tax [Vol. 49: 377 "This is for the reason that there is a real controversy between the adverse claimants. They are brought into the court by the complainant stakeholder who simultaneously deposits the money or property, due and involved in the dispute into the registry of the court. This was done in this case. The act provides that the 'court shall hear and determine the cause and shall discharge the complainant from further liability.' Such deposit and discharge effectually demonstrates the applicant's disinterestedness as between the claimants and as to the property in dispute, as essential in interpleaders. The complainant is a proper party for the determination of the controversy between the adverse claimants, citizens of different states. Their controversy could have been settled by litigation between them in the federal courts."5 3 This decision is very gratifying because it removes an undesirable obstacle to strict bills of interpleader.
Sooner or later, the United States courts will face the question whether cocitizenship between stakeholder and one claimant is also permitted in bills in the nature of interpleader, which are expressly authorized by the Act of 1936. It will sometimes happen that the stakeholder disputes the amount claimed, or denies liability altogether because of an equitable defense like fraud, or asserts an interest in a fund in his possession which is insufficient to meet the demands of all the claimants. Suppose that there is the requisite diversity of citizenship among the claimants, so that such a stakeholder who lived in a different state from any of them could maintain his action. Shall he be denied relief if he happens to be a cocitizen of one claimant? Such a result would be unfortunate, because no relief can be obtained in any state court and the stakeholder needs the help of the United States courts just as badly as if there were no partial cocitizenship.
This problem was expressly left open by Mr. Justice Reed.' a When it does arise, the narrow ground used in the Treinies case will not suffice to give jurisdiction. The stakeholder can no longer be regarded as a nominal party. His controversy with the cocitizen claimant is as vigorous as the controversy between the claimants. Therefore, federal relief must rest on the broad ground above, that the Constitution permits Congress to authorize United States courts to decide a controversy between cocitizens in connection with another controversy between citizens of different states. Congress has apparently sanctioned this partial cocitizenship in the bills in the nature of interpleader, without expressly 53. Id. at 47-48. Mr. Justice Reed relied on the doctrine of separable controversy, which was applied to a stakeholder in Salem Co. v. Manufacturers' Finance Co., 264 U. S. 182, 189 (1924 57. Although the Supreme Court refused to review the Idaho decree by collateral attack, it seems likely that this decree would have been set aside by the court if it had been attacked directly through a grant of certiorari to the lower Idaho state court. Since the highest court in Washington, by refusing prohibition, had upheld the jurisdiction of the probate court over the subject-matter and since all claimants appeared in this Washington jurisdictional contest, the Idaho courts seemed bound to recognize the Washington judgment, under Stoll v. Gottlieb, 305 U. S. 165 (1938) . On the other hand, one wonders whether the Washington courts reached a sound result. It was odd for a probate court to pass on rights under an inter vivos agreement disconnected with the executor's duties. And on the merits, the Washington judgment seems doubtful in awarding all the stock to the widower when his stepdaughter was given a quarter under the will and her case for a half under the agreement looks fair. So perhaps, although both sets of state courts erred, the right claimant won in the end.
[Vol. 49: 377 refused to reconsider whether the Washington court had jurisdiction, because this question had already been decided in the negative by the Idaho court. Hence, the later Idaho decree in favor of the daughter was res judicata in the federal interpleader.
"This is true even though the question of the Washington jurisdiction had been actually litigated and decided in favor of Pelkes in the Washington proceedings. If decided erroneously in the Idaho proceedings, the right to review that error was in those (the Idaho)
proceedings. . . . The power of the Idaho court to examine into the jurisdiction of the Washington court is beyond question. Even where the decision against the validity of the original judgment is erroneous, it is a valid exercise of judicial power by the second court.
"One trial of an issue is enough. 'The principles of res judicata apply to questions of jurisdiction as well as to other issues,' as well to jurisdiction of the subject matter as of the parties." ' 3
So far as can be ascertained, this is the first decision on the precise point, that when a jurisdictional issue is contested between the parties in one court, another court is bound by a holding in the szegatiz, e. Several cases have taken the converse position, giving the effect of res judicata to a contested jurisdictional decision in the affirmatiz. 
Company, where Judge Bryan said: "Where there are two conflicting judgments, the latest in point of time is the one which controls."',
The doctrine that contested decisions upholding jurisdiction are binding on the parties has been carried even farther in recent Supreme Court cases. A court has been allowed to pass conclusively on its own jurisdiction, although this looks like raising one's self by his bootstraps. In Baldwin v. Traveling Ml/len's Association, 2 the plaintiff obtained judgment in a United States court in Missouri against an Iowa corporation, which had appeared specially and unsuccessfully sought to deny personal jurisdiction for want of service on any authorized agent. The plaintiff then sued the corporation on the judgment in the United States court in Iowa, which held for the corporation because it had neither appeared generally in Missouri nor been properly served there. This decision was reversed by the Supreme Court, on the ground that the jurisdictional issue had been settled affirmatively in the first suit. The public policy which favors an end of litigation applies to decisions on jurisdiction as on other matters. In Davis v. Davis," 3 a Virginia divorce where both spouses appeared was held binding on a court in the District of Columbia where the couple had formerly had their home, although that court found that neither spouse had a real Virginia domicile. Mr. Justice Butler said that when Virginia decided inter partes that the husband lived there, that ended the matter. This is an extreme application of the principle of res judicata, because it obviously facilitates collusive divorces. In Stoll v. Gottlieb, 4 the same principle was applied to jurisdiction over the subject-matter. A bankruptcy court with all the parties before it had held that it had power to release a non-bankrupt guarantor of bonds issued by the bankrupt corporation, and this release was decided by the Supreme Court to be a good defense for the guarantor when sued by a bondholder in a state court. And yet Mr. Justice Reed, who wrote the opinion, was by no means ready to say that bankruptcy courts have jurisdiction to terminate the obligations of solvent persons.
The Treinies case differs from the decisions just discussed. [Vol. 49: 377 decree had upheld the jurisdiction of the Washington court, and the widower claimant had won. The Treinies case held it conclusive when it denied Washington jurisdiction. Yet this distinction was wisely ignored by the Supreme Court. The rule ought to work both ways. If an Idaho decision for jurisdiction shut out the daughter, an Idaho decision against jurisdiction ought to shut out her stepfather. Otherwise he could say: "Heads I win, tails you lose."
Of course, there is a certain humor in the application of the principle that jurisdiction ought not to be relitigated so as to enforce the judgment of the Idaho court, which had itself flagrantly violated that principle. Mr. Justice Reed gets out of this paradox by saying that the Supreme Court should have been asked to review the refusal of the Idaho court to give full faith and credit to the Washington judgment.6 5 This suggestion creates an interesting practical situation. Since erroneous decisions of one state court denying jurisdiction to another state court are henceforth to be final unless immediately reviewed, it seems only fair that certiorari should be rather freely granted to ascertain whether such decisions are valid under the full faith and credit clause. Consequently, the Trehiies case may result in a marked increase of Supreme Court decisions about that clause.
Some claimants cocitizens. The
Treinics case left open two problems about cocitizenship among the claimants. First comes the question of partial diversity of citizenship among three or more claimants. Assume that C-1 and C-2 reside in state X and C-3 resides in state F. If the two cocitizen claimants share the same interest, like Miss Treinies and the widower, there is no difficulty; but suppose that they are opposed to each other and also to C-3. Is federal interpleader possible, or must there be a different state for each adverse claimant? Relief is badly needed, since no state court can reach all three claimants. A previous Article urged that there was sufficient diversity of citizenship to satisfy the Interpleader Acts, and several United States courts have so held."O Some 65. In fact a request was actually made for certiorari to the Supreme Court of Idaho, and denied. Pelkes v. Mason, 299 U. S: 615 (1937). Mr. Justice Reed disposes of this point by saying that no certiorari was sought after the subsequent final decree of the Idaho lower court, on new findings of fact and conclusions of law, after remittitur from the Idaho Supreme Court. This indicates that the previous refusal of certiorari may have been based on the prematureness of the petition. Even if it had been seasonably brought after the lower court decree, possibly the importance of the controversy would not have been so apparent as it became after the federal interpleader suit was heard. Chafee (1936) "We do not determine whether the ruling here is inconsistent with the conclusion in those cases where jurisdiction was rested on diversity of citizenship between the applicant and cocitizens who are claimants." The only recent judicial discussion is in the report of the Cramer case in the district court. Phoenix Mut. Life Ins. Co. v. Lafferty, 16 F. Supp. 740 (1936) . Burchmore, supra note 1, at 170, suggests that the Interpleader Act of 1936 expressly sanctions jurisdiction, since paragraph (b) puts the venue in the district of "one or more of such claimants" thus implying that two or more claimants may live in the same state. In my opinion not much stress can be laid on this point because the statute might conceivably refer to the situation where the two cocitizens are asserting the same interest, which is clearly permitted. See Chafee (1936) The problem divides itself into two parts. First, is the Act of 1936 exclusive, abolishing all possibility of federal interpleader except when the stakeholder complies with the statutory requisites for relief? A strong argument to this effect was made by judge Yankwich in the Southern District of California:
Cases cited in
"An interpretation which would, as the statute stands now, allow one form of interpleader under general equity principles based upon diversity of citizenship as between the plaintiff and the defendant, and another form under the statute, in cases involving diversity of citizenship of claimants, would give us two kinds of bills in interpleader; one, dependent upon diversity of citizenship as betwveen plaintiffs and defendants with the jurisdictional minimum of $3,000, and another dependent upon diversity of citizenship between claimants, with a jurisdictional minimum of $500. I cannot conceive that the Congress, by enlarging the interpleader statute, has sought to create such a situation. Rather do I believe that they intended to cover the entire field by broadening the scope of what had previously been a statute of limited scope for the benefit of insurance companies only. So doing they viewed the citizenship or alienage of the stakeholder as entirely immaterial, and his interest in the controversy as that of a nominal party only and grounded jurisdiction upon diversity of citizenship of the real parties in interest-the claimants."-- 1 But jurisdiction was upheld in an even more persuasive argument by Circuit Judge Evans:
"Its [the insurance company's] position is grounded upon the a.sertion that the ancient remedy of interpleader available before the interpleader statute is still efficacious . . . not having been abrogated by [the Interpleader Act] .
"It must be admitted that there is force in appellant's [the claimant's] contention that the interpleader statutes are in pari matcria and that as to them the maxim gencralia specialibus non dcrogant may be appropriately invoked. All rules of construction relative in their importance, however, are helpful only in ascertaining legislative intent. To be helpful as a guide the two statutes in pari mnateria must conflict, overlap or disclose ambiguity. We must not overlook the fact that we are here dealing with remedial statutes, and we should therefore hold, if possible, that one supplements rather than supplants the other. The new legislation filled a need not met by the older act. We are therefore convinced that the views which express the Congressional intention should be adopted. In fact we cannot 
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understand the purpose of the later legislation, if it merely limited and curtailed existing remedies." ' 72 It is to be hoped that this view that the Interpleader Act is not exclusive will continue to prevail, regardless of the way in which the Supreme Court handles the special situation of complete cocitizenship among the claimants.
Second, if the old general federal jurisdiction over interpleader has survived the Interpleader Acts, as previously argued, may it be invoked when all the claimants are citizens of the same state? For strict interpleader, the argument used by Mr. Justice Reed in the Treinies case indicates that this question will be answered by the Supreme Court in the negative. The argument that the real controversy is between the claimants and that the stakeholder is only a nominal party works for relief, when there is cocitizenship between the stakeholder and one claimant, but it works against relief when the claimants are all cocitizens. Jurisdiction, if it here exists, must rest on the fact that the stakeholder resides in a different state from that of all the claimants, and this diversity seems purely formal if it accompanies no real controversy, and the stakeholder's presence in court is merely incidental. In addition, we have the practical argument against federal relief, that it is not really needed, because the stakeholder can interplead all the claimants in their own state courts.
Against this view it may be urged that the original purpose of the diversity jurisdiction to avoid local prejudice applies here, for the hostility of a state court towards an out-of-state stakeholder may' bring about a refusal of interpleader on more or less technical grounds. Also, some federal courts have contended that the stakeholder is more than a nominal party, since if interpleader is denied and he is sued by claimants in two separate actions at law, he will then have to put up a vigorous defense twice over. Judge Evans stressed this point in the Mailers case: "Appellant [a claimant] argues that it was never intended that an interpleader suit should become the instrumentality whereby residents of the same state might be forced to litigate their civil controversies in the Federal court. This criticism is on the assumption that the insurance company is not a real party to the litigation. But such assumption is unfounded. It is true, the insurance company concedes a liability for the full amount due upon its contracts. It does not, however, concede liability to each [both?] of the defendants for the full amount. Appellant asserts a liability on the part of the insurance company to him of the entire sum of $77,232.88. Likewise, coappellees claim a liability on the part of the insurance company to 72. Mailers v. Equitable Life Ass. Soc., 87 F. (2d) 233, 235 (C. C. A. 7th, 1936) . [Vol. 49: 377 them for a like sum. Inasmuch as it seeks to avoid a do'uble liability, the insurance company is a real party in interest.
"Like many another law suit, when the pleadings are settled and the trial is over, some of the controverted issues cease to be controverted. So here, the mere fact that the court will ultimately limit the insurance company's liability in this interpleader suit to $77,232.88 does not change the fact that until this question is settled, the company is subject to claims and to litigation for a sum aggregating $154,465.76. As a real adverse party to the beneficiaries named in the policies and to those who assert that they are beneficiaries, the insurance company is permitted to bring this suit in the Federal court upon a showing that its domicile is New York, and the domicile of all the claimants is Illinois.
"Subsequent disposition of some of the issues by the court before judgment cannot oust the Federal court of jurisdiction any more than a change of residence of one or more of the parties after suit is begun in the Federal court may accomplish such a result." 73 Finally, if the broad ground which I have suggested for the Treinies case (that the Constitution does not require complete diversity of citizenship) should later be adopted, this may permit interpleader against cocitizen claimants. Thus much can be said on both sides of this question, and its eventual decision by the Supreme Court will be awaited with interest.
Vhatever the fate of strict bills of interpleader of this type, it seems pretty clear that a bill in the nature of interpleader against cocitizen claimants lies whenever the stakeholder disputes liability or has some other serious interest in the res. In that event, there is a real controversy between citizens of different states, stakeholder versus claimants. For example, a life insurance company, which asserts that the policy was obtained by fraud, can seek cancellation in a United States court, even though two citizens of the same state are contesting which is the beneficiary. 4 Even if the insurance company loses on the issue of fraud, it ought to be able to have the issue of ownership decided.
If the stakeholder who seeks a strict bill of interpleader against two citizens of a different state is shut out at the front door, he may be able to get in at the back door, by interpleading defensively. Suppose C-1 and C-2, citizens of state X, have conflicting claims against A, a citizen of state Y. C-1 sues A in a state court of X for more than $3,000. A removes to the United States court on account of diversity of citizenship, and then files an equitable defense interpleading C-2. This method of bringing in a cocitizen claimant was allowed by the Supreme Court in 3. F, an alien residing in Maryland, has brought an action for damages exceeding $3,000 in the United States District Court in Maryland against a Connecticut insurance company, A, over which the court has personal jurisdiction. The proceeds of the policy are also claimed by C-2, a New Yorker who can be personally served in Maryland. Can A maintain a federal bill of interpleader in Maryland against F and C-2? Not tinder the 1936 Act, which requires the two claimants to be "citizens of different States." But the bill seems to fall under the jurisdiction over controversies with an alien. If the second stage of an interpleader be regarded as the real controversy, as Mr. Justice Reed thought in the Treinies case, 8 then an alien is fighting a citizen of New York. However, if the line-up of parties in the first stage is material, as was held in the lWalsh case in Problem 2 above, then a citizen of Maryland as stakeholder is on one side, and on the other side are a citizen of New York and an alien. That seems to be diversity enough. Two objections may be made: (1) if the Act of 1936 covers the whole field of federal interpleader, no relief can be given here; but this contention has already been rejected in numerous cases;79 (2) there is some authority in non-interpleader cases that federal jurisdiction is lacking when an alien and a citizen are aligned against a citizen of another state. For example, although a Maryland citizen can maintain a federal tort action against two aliens as joint wrongdoers, it is questioned whether such an action lies against one alien and a New Yorker. In short, it is contended that the parties on one side must be either all aliens, or else all citizens of different states from the plaintiff. This view is unnecessarily rigid. The Constitution and the Judicial Code seem to be satisfied so long as two citizens of the same state are not present on both sides of the controversy. Hence the weight of authority in non-interpleader cases favors jurisdiction8s By analogy, although no cases have been found, the interpleader bill should lie when service can be obtained in Maryland on both claimants. 
federal jurisdiction when there is no difficulty about personal service, and inasmuch as this difficulty can here be overcome through nationwide service under the Act, it seems that paragraph (e) authorizes defensive interpleader in the present situation. 81 5. A, a Maryland stakeholder, is subjected to three adverse claims by C-1, a citizen of New York, C-2 a citizen of Massachusetts and F, an alien residing in Connecticut. Here interpleader under the Act of 1936 seems possible, because of the diversity of citizenship between C-1 and C-2. The absence of citizenship on the part of F may be immaterial. A good analogy is the cases taking jurisdiction when two out of three adverse claimants are cocitizens and the third is a citizen of another state. 82
EQUITABLE REQUISITES OF INTERPLEADER
Even though federal jurisdiction exists, interpleader will be denied unless the facts entitle the stakeholder to this remedy. Some of the requisites developed by English courts in the first part of the nineteenth century and given their classical statement by Pomeroy were so rigid that interpleader was frequently denied in situations where it was badly needed and might have been given without any injustice to the claimants. Consequently, the Interpleader Act of 1936 sought to define the remedy broadly enough to take care of most, if not all, of the cases where relief was warranted against double vexation from claimants residing in different states. The position of the stakeholder and the nature of the claims were broadly stated. Pomeroy's two requirements of "same debt, duty, or thing" and privity were expressly abolished by the clause permitting the suit to be entertained "although the titles or claims of the conflicting claimants do not have a common origin, or are not identical, but are adverse to and independent of one another." Nothing was said about Pomeroy's other two requirements of want of interest and absence of independent liability, in the hope that they would be very flexibly administered. The provisions of the statute have worked well, and interpleader has been granted in practically every case where the district court had jurisdiction. And in cases outside the Act, the United States courts have continued the liberality toward interpleader which they almost always showed before its enactment. The effect of the Act on privity has not been judicially discussed. However, the relief granted in the case of the Sir Francis Drake fraudss might easily have been refused if privity were still held essential. Lord Cottenham would have found it hard to discern any relation between the victims whose actual money was in the hands of the express company, the other victims who had not contributed to this precise fund but wanted to recoup their losses from it, and the revenue officer who sought to collect the defrauder's income tax out of the same money.
The abolition of the identity test (Pomeroy's "same debt, duty, or thing") was involved in several interesting cases, which also raise questions of possible interest in the stakeholder.
In Metropolitan Life Insurance Company v. Masot s two life insurance policies were issued by a New York company to a Pennsylvanian, who began suit in a Pennsylvania state court for the cash surrender value of both policies. The other claimant, a South Carolinian, possible assignee, ordered the company not to pay the insured, and wanted to keep the policies alive for the full face amounts by continuing to pay premiums. The company sought to interplead under the Act of 1936 and enjoin the state suit. The district judge dismissed the bill, saying that the South Carolinian was not a "claimant," since he was not seeking payment or other benefit, but only possession of the policy and prevention of the payment to the Pennsylvanian. This view seems too rigid. The claims were flatly inconsistent with each other. The South Carolinian was claiming ownership and the eventual benefit of full payment. If he collefted, the Pennsylvanian was not entitled to the surrender value, and vice versa. Although the two claims differed in their nature, the fact that they were not to the "same debt, duty, or thing" was immaterial under the Act. And so the circuit court of appeals reversed and gave relief, relying on the statutory abolition of the identity test. Buffington, J., said: "The statute has in view the two-fold broad equitable relief, first, to relieve a stakeholder without interest from present litigation, and secondly to relieve such a one from future litigation by adjudicating the claims of all parties in one suit."
This case is very interesting because the stakeholder's liability was not completely discharged by the interpleader, as is usual. If the South Carolinian claimant won, the company continued liable on the policies until the death of the insured. It could not discharge itself as to both claimants by putting any res into court. If the company deposited the surrender value, this would obviously not fulfill its possible liability to 83. Railway Express Agency v. Jones, 106 F. (2d) the South Carolinian. And of course it was not willing to deposit the face of the policies while the insured was alive. Sometimes a stakeholder can take care of a difference in the nature of the claims by filing a bond, as the Act permits. Should the company here have had to make two deposits, the surrender value in cash to satisfy the Pennsylvanian claimant and a bond for the face of the policies to satisfy the South Carolinian? I think not. The South Carolinian was sufficiently protected by the promises in the two policies, if their ownership and custody were awarded to him; the company should not be required to reenforce these promises by the additional obligation of a bond. If the court received the surrender value from the company and the policies from the insured, the stakeholder could properly be dismissed from the suit, and the court could go ahead to decide between the two claimants in the second stage." 8 The situation is somewhat the same, if after the death of an insured, C-1 wants the face of the policy in cash, while C-2 wishes the company to keep the proceeds and make periodic payments of income under a so-called "insurance trust." Here again the company cannot get out of its obligation completely by putting the cash amount of the policy into court, because, if the second claimant wins, the company should hold the money and remain obligated in the future. However, the want of identity should not prevent interpleader; the court can hold the money until the final decree, and then if the second claimant wins, the court can pay the money back to the company in return for the delivery of the necessary documents to the persons interested under the "trust."
Relief was given in a situation of this sort in Connecticut A1u'ztal Life Insurance Company v. Stewart." 0 When one claimant demanded the face of the policy and the other sought the benefits of an "income trust," the life insurance company was thought to be interested so as to prevent strict interpleader, but the cause was retained for determination as a bill in the nature of interpleader. The independent equitable ground was not described. Perhaps the "trust" was thought to provide the necessary equity; but two objections present themselves. (1) There is no "trust" as against the claimant who demands cash down. (2) The existence 85. Jurisdictional amount. In the Mason case each policy was for less than $500, the sum required by the statute, but the total amount of the two policies exceeded that sum. [Vol. 49 : 377 of a true trust is doubtful, because there is no res."' However, the action of the court in granting interpleader is most desirable. In the numerous cases of this sort which are likely to arise in future, it might be argued that the insurance company is sufficiently disinterested if it refrains from participating in the second stage.
The possibility of the use of flexible devices in the second stage of interpleader was not realized in another case. 8 " The insured had attempted to substitute his son and daughters as beneficiaries of a $5,000 policy instead of his wife, and requested the company to withhold enough of the $5,000 to pay his son that sum when he came of age with gifts over if he died a minor. The district court discharged the company and ordered it to pay $5,000 into court, with part of which the clerk was to buy an endowment policy for the son, etc., as directed by the insured; the rest of the $5,000 was to be held in court for further orders upon submission of proper testimony. An appeal by the widow was dismissed for want of jurisdiction, inasmuch as part of a controversy cannot be appealed. The appellate court said that the record did not show a purchase of the endowment policy by the clerk or the disposition of the rest of the fund, and therefore the district court had not completely determined the issues of the case. It is submitted that the clerk could not properly purchase the endowment policy until after the widow's claim had been negatived on appeal. If the widow won the appeal, the endowment policy would be futile and embarrassing. On the other hand, the clerk might have ascertained the cost of the endowment policy, so that the district court could award the rest of the $5,000 before the case was submitted on appeal.
Another decision of practical importance is John Hancock Mutual Life Insurance Contpany v. Kegan. 8 9 A $30,000 policy for the benefit of the wife was assigned by the insured to a bank to secure a loan. The bank supposed it had the wife's signature to the assignment. A premium was defaulted, and then the insured died. The bank chose the optional privilege of substituting $13,000 paid up insurance. The wife asserted that her signature to the assignment was forged, and elected extended term insurance for the face of the policy. The company interpleaded. The claimants moved to dismiss the bill on the ground that the bank claimed $13,000 and the widow $30,000, so that the company was interested to have the bank win. Judge Chesnut refused to dismiss. He said that the bill was at any rate good as a bill in the nature of interpleader, within the statutory clause allowing such bills. At least it was good as to $13,000, although perhaps if the widow won, the case should be trans-87. See Scor, CAsEs ox TRusTS (2d ed. 1931) 802, ri. 2. 88. Hunter v. Federal Life Ins. Co., 103 F. (2d) 192 (C. C. A. 8th, 1936) (not under Acts).
89. 22 F. Supp. 326 (D. Md. 1938). ferred to the law side for the balance of $17,000. I welcome the result, but should prefer to say that difference in amounts claimed is not "interest," since the company can pay $30,000 into court and step aside till the claimants have fought it out. Whatever the company hopes and prays, it does not help the bank to win or take part in the contest. Of course, if the bank wins, the company gets $17,000 back, but it is not arguing for that. Hence, this seems to me a good strict bill of interpleader, and I have a little trouble in finding an independent equity to make it a bill in the nature of interpleader as the court does.
The modern inclination is to disregard slight possible interests of the stakeholder. In a dispute over the validity of an assignment or a change of beneficiary, the life insurance company may properly waive compliance with its formal requirements for such action and obtain interpleader. The payment of the money into court is often regarded as such a waiver. 0 A life insurance company is entitled to make a deduction from the face of the policy for an unpaid premium or loan. When both claimants agree with the company as to the amount of the deduction, the company is plainly disinterested.Y A more difficult problem arises when the deduction or its size is disputed by one or both claimants. It is to be hoped that the much needed relief will not be denied on this ground, especially if the deduction sought is a small fraction of the face of the policy. 2 Furthermore, Rule 22 should now take care of most cases of an interested stakeholder, because it is immaterial thereunder that he "avers that he is not liable in whole or in part to any or all of the claimants." This will usually enable the court to handle a case involving interest like a bill in the nature of interpleader, without needing to find a ground for equitable relief in addition to double vexation.
The old rule that a possible independent liability of the stakeholder to one of the claimants is a bar to interpleader is not mentioned in the Interpleader Act of 1936, as it was hoped that the statutory abolition of privity would also. dispose of this other rigid requirement. [Vol. 49: 377 was made under the 1926 Act, although it did not expressly abolish privity. In Dee v. Kansas City Life Iusurance Company, 9 the company had issued a policy payable to the wife of the insured, who reserved no power to change the beneficiary. After the wife obtained a divorce, the insured sought to change the beneficiary to his son, but the company refused so long as the wife did not consent. After the death of the insured, the son asserted that by state statutes and decisions he was entitled to the insurance as the beneficiary designated by the insured, after the divorce. The company interpleaded the divorced wife and the son. The wife opposed interpleader because of an alleged independent liability of the company to her based on letters and conversations, which were asserted to create an agreement to give her the benefits of the policy if she continued to pay the premiums. Consequently, even if the beneficiary was effectively changed so that the son was entitled under the policy, the company would also have to pay the wife under the agreement, if binding. The district court agreed that such an independent obligation, if existent, would defeat interpleader under the 1926 Act. However, it said that the mere presentation of an issue of independent liability did not automatically throw out the bill or deprive the court of the right to ascertain whether such a liability existed. Accordingly, the court took evidence on the issue, found that there was no binding agreement in the wife's favor, and awarded the insurance money to the son. This commendable decision was affirmed on appeal.
That the same result would be more easily reached under the 1936 Act is indicated by Metropolitan Life Insurance Company v. Segaritisf 0 A life insurance policy was in terms payable to the executor or administrator, but under the "facility of payment" clause the company had the right at its election to pay the proceeds to a widow or relative or any person who had incurred expense for the insured or for his burial. One claimant sought payment under this clause. The other claimant was the administrator, who unsuccessfully argued that since payment under the clause was not of right but at the company's election, her opponent could not have an enforceable claim against the company; consequently, she said, there were not two bona fide adverse claimants and the court had no jurisdiction. In refusing to dismiss the bill judge Mars stated a broad ground for interpleader:
"It thus becomes clear that the jurisdiction of this court to entertain an interpleader bill does not depend upon the validity or even bona fides of the claims of the respective defendants. It is obvious 
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that in almost every case the claim of one of the parties will ultimately be determined to be invalid. That, however, is a matter for determination at the trial and cannot affect the jurisdiction of the court. As we have shown, the purpose of an interpleader bill is as much to protect a stakeholder from the expense of double litigation, however groundless, as it is to protect him from the risk of double liability. That in the opinion of the court he will ultimately escape the latter is no ground for refusing interpleader. Nor does the mere fact that a contractual relationship exists between the plaintiff and one of the defendants, under which the fund is required to be paid to such defendant, defeat the right to interpleader." 0 7
SCOPE OF INTERPLEADER DECREE
The normal purpose of interpleader is to settle the whole controversy among the three or more parties. The stakeholder is discharged from further liability at the end of the first stage, and the dispute between the claimants is settled in the second stage. This purpose would be impaired or defeated if outside litigation between two parties were permitted. Consequently, the decree at the end of the first stage usually enjoins the claimants from suing the stakeholder; and the [Vol. 49: 377 side suit between the claimants paralleling the second stage can be stopped by a supplemental injunction,"' although not ordinarily forbidden by the interpleader decree itself. May the court of equity go still farther and enjoin a claimant from suing somebody who was not a party to the interpleader ?100 This novel and interesting question was before the Supreme Court in Dugas v. American Surety Company.' The stakeholder A was a New York surety company, which was surety on a $20,000 qualifying bond filed in Louisiana by a Texas insurance company, so that it could write workmen's compensation insurance. After the insurance company had become embarrassed and gone into a Texas receivership, the Surety Company was threatened with many claims under the qualifying bond, aggregating over $60,000. Some claimants were citizens of Louisiana and some of other states. Dugas (apparently a Louisianan), who had a compensation claim against the insurance company, recovered a Louisiana state judgment against A as surety for substantial weekly payments. For the purpose of suspending execution pending appeal to the highest state court, A filed an appeal bond for $10,000 with the New York Casualty Company S as surety; the condition was to prosecute the appeal diligently and satisfy any judgment rendered against A if cast in the appeal. The special master appointed to report on distributing the fund reported claims exceeding $60,000, and fixed Dugas's claim as $4,160.68. He recommended a pro rata distribution of the $20,000 fund, by which Dugas would be cut down to $1,141.29. Dugas and other claimants entered a stipulation acquiescing in the report, which the court confirmed and thus Dugas got paid about a quarter of his total claim.
Then the vital issue of the case arose: could Dugas get his other three-quarters from the Casualty Company S, as surety on the appeal bond? The Casualty Company was a stranger to the interpleader suit. This suit had halted the appeal, but the final interpleader decree did not profess to discharge the appeal bond. Also there was a big loophole in the final injunction. It forbade Dugas to sue the Surety Company stakeholder A on account of the qualifying bond, but it did not forbid him to sue the Casualty Company S on the entirely different appeal bond. Taking advantage of this loophole, Dugas went into the same Louisiana state court where he got his original judgment, and sued the Casualty Company S for $3,019.39, the rest of his compensation claim. Dugas averred the appeal bond to be forfeited, because the appeal had not been diligently prosecuted, having been abandoned after A interpleaded. Dugas carefully refrained from joining the stakeholder A as co-defendant in this new suit. With equal shrewdness, he amended his petition by reducing the amount sought to $2,999, thus forestalling a removal to the federal court.' The Surety Company stakeholder A then returned to the United States district court, and was allowed to file a supplemental bill in the interpleader suit to restrain Dugas from prosecuting his state suit against the Casualty Company S. The stakeholder averred that as principal on the appeal bond it would be bound to reimburse the Casualty Company for whatever it had to pay as surety to Dugas. Therefore, the new suit on the appeal bond was essentially an effort to enforce the old judgment against the stakeholder on the qualifying bond. Thus Dugas was attempting to subject the stakeholder indirectly to liability beyond the $20,000 deposited in the interpleader. This contention prevailed. Although Dugas challenged the jurisdiction of the United States court, it enjoined him on final hearing, saying that the new suit contravened the spirit if not the letter of the interpleader decree. This injunction was affirmed by the circuit court of appeals. Judge Sibley dissented, on the ground that the appeal bond antedated the interpleader suit and was nowise affected by it. He regarded that bond as like additional security given to a creditor, who gets the full benefit of his security even though the debtor pays unsecured claims pro rata because of bankruptcy or some other sort of limitation upon liability. "The bond is the price of a delay which was enjoyed."
The majority of the Supreme Court sustained the injunction against suit on the appeal bond, although the Chief Justice and Mr. Justice Cardozo agreed with Judge Sibley. Mr. Justice Van Devanter, who delivered the opinion of the Court, said that Dugas was attempting to 102. A decision of the lower state court dismissing this suit as premature was reversed on appeal, and the suit was remanded for further proceedings. Dugas v. New York Casualty Co., 181 La. 322, 159 So. 572 (1935).
[Vol. 49: 377 realize on the prior judgment, notwithstanding the extinguishment of his rights under it, and was plainly acting in contravention of the original unappealed interpleader decree. In discussing this decree, he drew an interesting distinction between its broad effect as an adjudication of rights and the more limited effect of its injunction clause forbidding suits against the stakeholder: "His counsel . . . seeks to support the [his) contention by pointing out that the injunction did not directly forbid Dugas from suing on the appeal bond, but only from instituting or prosecuting any suit against the complainant surety on account of a right or claim growing out of the qualifying bond. But the injunction, being only one part of the decrees, is not the exclusive criterion of what was determined and affected by them. Its purpose was to forestall anticipated departures, not to limit other provisions or restrict their operation and effect."103 The Dugas case, although it has apparently received no attention in legal periodicals, opens up fascinating lines for exploration. It concerns the extent to which discharge of the principal releases the surety. It bears on the nature of equity decrees in general, particularly their extraterritorial effect.1 04
BILLs IN THE NATURE OF INTERPLEADER
One of the most important provisions of the Interpleader Act of 1936 allows bills in the nature of interpleader. There was considerable judicial doubt whether they could be brought under the 1926 Act." 5 Such a bill may be maintained by a stakeholder who has some special ground for equitable relief besides double vexation. The advantage is that equitable rules limiting strict bills are considerably relaxed. For example, the stakeholder can get relief in the nature of interpleader although he has a substantial interest in the controversy. Some such cases have already been discussed in this article. ' As already suggested, the Fortunately, the circuit court of appeals found the independent equitable ground for a bill in the nature of interpleader (if this be still necessary since Rule 22 took effect) in the fact that the aggregate demands of the claimants exceeded the maximum liability of the surety. This seems to me to constitute a fund. Although some of Judge Gardner's language about mutual exclusiveness is open to question," 1 0 he clearly realizes that the identity test is no longer in force. The evils of a refusal of interpleader are emphatically described:
"It may finally be determined that one or two [claimants] only are entitled to recover, yet judgments might be procured on many of these claims simultaneously if defendants may proceed to the prosecution of their various suits. There might not be opportunity to plead by way of amendment or supplemental answer, the recovery of a prior judgment against plaintiff [stakeholder] on the same bond. Again, courts might not permit such a defense because, perchance, the courts might hold that satisfaction and adjudication of liability alone would satisfy the requirements of the bond. After recovery of judgments, execution might issue on all, and plaintiff might find it impossible to set aside final judgments. Even if it be assumed that the first to recover judgments or to issue execution should first be paid until the liability on the bond was exhausted, subsequent claimants in order of recovery on judgment or issuing of execution might insist that the penalty should be apportioned . . ., and liability on that ground might be asserted. In these circumstances there is a real threat of liability, and it was to meet such a situation that the interpleader statutes were adopted ... "It appears here that the aggregate of the claims is far in excess of plaintiff's liability. In such circumstances, each claimant is interested in reducing or defeating the claim of every other claimant, and the adversity of claim required by statute is, we think, satisfied."m This decision is strong authority for interpleader in a different situation where relief is badly needed. An insurance company issues a liability policy with a $10,000 limit to an automobile owner. By statute and the Although each claim may be partly right under a pro rata distribution, the claims must be wrong to the enxtent that their total amount exceeds the limit of liability. 8th, 1939). Judge Gardner relied on Dugas v. American Surety Co., 300 U. S. 414 (1937) , where interpleader was also allowed to a surety subject to a limited liability.
Although the necessary elements of a bill in the nature of interpleader were present in the Dugas case, it was possible to handle the case as a strict bill, inasmuch as there was apparently no interest on the stakeholder's part. In the Dugas case, the surety did not deny the right of any claimant to share in the fund; but in the Balcr case the surety disputed its liability to some or even all claimants. judgment creditors should be left to get payment from the fund in court, either ratably or according to some scheme of priority imposed by the court in accordance with prior local decisions. Thus the second stage wil not be concerned with determining the validity and fixing the amount of the claims, but only with the distribution of the fund. In that task the insurance company should probably not participate. WHAT However, the Erie Railroad case creates a host of new problems in place of those it ends. For example, uniformity of judicial doctrines on private law inside a state has been obtained at the sacrifice of nationwide uniformity. United States courts tended to follow each other and had to follow the Supreme Court. Now, the decisions of the courts of a state govern, but what state? At least two states are involved in every interpleader under the Act of 1936. Suppose that two claimants reside in X and Y, whose respective courts have laid down different rules as to the issue in the second stage. A federal interpleader suit is filed in a district court in X. The decisions in X ought not to govern merely because the forum is in that state."' The stakeholder is free under the Act to lay the venue in either X or Y, and should not be able to swing the substantive rights of the claimants this way or that. The purpose of the Interpleader Act was to give the stakeholder protection, but in nowise to change the rights of the claimants by its operation. Therefore, some principle of conflict of laws must be found by the United States court to determine which group of state decisions is to govern. This means that perplexing conflicts questions will frequently arise in federal interpleader cases. To make matters worse, suppose that each state has its own conflicts doctrine. Can the United States courts then apply a "general law" of conflicts?
The difficulty created by the Erie Railroad case is already illustrated by New England Mutual Life Insurance Company v. Spence. 11 9 A Massachusetts life insurance company issued a policy payable to the wife of the insured, without power to change the beneficiary. The couple were then living in New York, and the contract was made either there or in Massachusetts. Later the couple moved to Texas, where the wife got a divorce. She returned to New York and remarried. After the death of the insured, the company interpleaded the divorced wife and a Texan who had been appointed New York administrator. By Texas law, a divorce eliminates the wife, and transfers the insurance to the insured husband. By New York and Massachusetts law, a divorce has no effect upon the wife's vested interest as beneficiary. The district court and Circuit Judge Charles Clark thought that New York law governed; but Circuit Judges Learned Hand and Patterson applied Texas law, and gave the insurance to the administrator.
Special complications arise when a garnishment has been obtained by one or more creditors. Under the 1926 Act, the Supreme Court held in Sanders v. Armour Fertilizer Works' 2 0 that under certain procedure garnishment of a fire insurance company in X by a creditor of the insured had the effect of impounding the insurance obligation in X and making it subject to X's law with respect to exemptions, which were asserted by the insured as opposing claimant. The influence of the subsequent 1936 Act and the doctrine of the Sanders case upon other garnishment situations was discussed in a previous article, and has recently received extensive consideration by other writers.' 21 If both claimants have obtained garnishments in different states, and the law of each state gives 118. The contention that the state law of the forum should govern was rejected in Sanders v. Armour Fertilizer Works, 292 U. S. 190-200 (1934) . Although this decision antedated the Erie Railroad case, the reasoning still holds good.
119. 104 F. (2d) 665 (C. C. A. 2d, 1939) . See (1939) 49 YALE L. J. 335. 120. 292 U. S. 190 (1934) . 121. Chafee (1936) [Vol. 49: 377 priority to its own garnishment, then the Erie Railroad case creates a puzzle which is baffling indeed. Formerly, the United States courts could determine priority according to federal doctrines. Now, must they look to state decisions in order to choose between state decisions? Fortunately, this puzzle has not arisen in the two recent interpleader cases involving garnishment, since only one of the claimants had garnished. In Cramer v. Phoenix Mutual Life Insurance Conpany,' -the dispute was between the named beneficiary in a life insurance policy and some relatives of the insured who claimed equitable ownership of the policy by virtue of loans to the insured. These alleged equitable assignees garnished Connecticut banks which were indebted to the insurance company stakeholder. Interpleader was brought in a United States court in Ohio. It was held that the doctrine of the Sanders case, where the stakeholder was garnished, did not apply. So the garnishment did not fix the res in Connecticut. The garnishing claimants showed no previous right to the insured money, and they could not turn a bad claim into a good one by garnishment.
In Roberts v. Mlletropolitan Life Insurance Company,m there was a dispute between assignees of the beneficiary and his creditor, who had garnished the insurance company stakeholder. The assigm-nent was made in New York after the Illinois garnishment action began, but before the writ was served. The situation was quite different from the Sanders case, where the dispute was between the garnishing creditor and the principal debtor (the insured). Here the dispute was as to which claimant had acquired the interest of the insured first? Obviously the garnishing creditor can stand no higher than the principal debtor. So the garnishment avails the creditor claimant nothing, if, as in the Cramer case, the principal debtor never owned the res, or if, as alleged in the Roberts case, the principal debtor had parted with his ownership prior to garnishment. Hence, the court in the Roberts case refused to apply the Sanders case, or to decide that the garnishment necessarily impounded the res and made Illinois law govern. However, the garnishing creditor won because the assignment was in fraud of creditors.
The next few years are likely to see an increasing use of the Interpleader Act of 1936, especially by new types of stakeholders, and further interpretation of the "disputes" clause in Rule 22. Experience will show whether the Act needs to be amended to give United States courts nationwide power to compel the appearance of witnesses,'-4 just as they can now compel the appearance of parties regardless of the state of residence. 124. See Burchmore, supra note 1, at 169-170.
